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HARRIS

I. Introduction
The low-budget horror flick' The Texas Chainsaw Massacre ("TCM") was greeted by shocked audiences and
astounded critics upon its release in 1974. The film's
ultraviolent scenes and gruesome plot (constructed
around a family of psychopathic cannibals) created controversy that served to further publicize the film. TCM
ultimately grossed over thirty million dollars-two
hundred and fourteen times the film's budget.2 TCM
should have returned significant profits to its creators.
It didn't. In fact, the filmmakers didn't receive a cent
from the film's initial release.3 They ended up with
a long and futile legal battle with the film's distributor-Bryanston-instead.4 And the battle to recoup
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most of the rights to other distributors around the
world. 3 Bryanston and the filmmakers settled out of
court for four hundred thousand dollars and control
of the film.' 4 Bryanston later dissolved, hounded by
creditors and the IRS, and Louis Periano was convicted
on obscenity charges for an infamous porn film he
had produced and from which he had made most of
his money-Deep Throat.'5 The filmmakers had finally
regained control of the film, but they also inherited its
debt.' 6 The total debt of thirty-three thousand dollars
was eventually paid to the distributors and theater
chains owed. 7 Up to this point, the filmmakers have
been paid a total of forty-five thousand dollars from
the profits of a film that grossed twenty million dollars
8
in the states alone.1
Licensing agreements represent an important aspect
of the contractual negotiations for rights on which
the filmmaking process ultimately depends. 9 At the
embryonic stage, a writer uses copyright to secure his
rights in the script.2" He later sells these rights to the
filmmakers and production team who will bring the
script to life on the screen.2 ' In addition to copyright,
the filmmaker also deals with contractual rights and
restrictions governing agreements with those active
during the film's production, including agreements
with writers, actors, directors, producers and other
key creative crew members.22 After the completion of

their money ultimately led TCM's investors to name
their profits corporation the "Trail of Tears."5
At the most basic level, the investors and filmmakers'
problem flowed from its soured licensing agreement.6
Ron Bozman, the production manager, and Warren
Skaaren, who cut a deal to represent the film's writer
(Kim Henkle) and director (Tobe Hopper) in exchange
for partnership in their company, Vortex Inc., were
offered a contract from Louis "Butchie" Periano, President of Bryanston Distribution.7 The agreement stated
that the filmmakers would receive two hundred and
twenty-five thousand dollars up front and thirty-five
percent of the worldwide distributiori profits.8 After
the investors, lawyers, accountants, and
Skaaren (who collected a "monitoring
fee") had taken their share of the initial
should have returned significant profits to its creators. It didn't.
payment, the twenty cast and crew
Infact, the filmmakers didn't receive a cent from the film's
members, who had been convinced to
initial release. They ended up with a long and futile legal battle with the film's
take a percentage of the movie's profits
distributor-Bryanston-instead.
in lieu of a flat fee, were left with just
over eighth thousand dollars to divide
production, the postproduction phase begins, during
amongst themselves.' This pitiful sum was only the
which the film is edited and, after the final cut, prints
first of many disappointments to come.' 0 In early 1975,
are made. Lastly the film is distributed and released.24
Bryanston released the film's earnings report, which
The licensing agreement governs both the producers
stated that, so far, the thirty-five percent take that
25
and distributors rights over the release of the film.
the filmmakers agreed on amounted only to about six
Licensing becomes more complicated if the producer
thousand dollars."
chooses to sell the film in the international marketThe licensing agreement became a further source
place.26
of complications when rumors surfaced about Louis
International licenses of motion pictures involving
Periano's reputed mafia ties and the filmmakers lawyers
minimum guarantee payments for'territorial rights
advised them (perhaps wisely) not to sue Bryanston
are typically used as security and collateral for bank
Distribution.12 One of the original investors later conloans required to obtain motion picture production
vinced the cast and crew to file suit against Bryanston,
financing. In order to protect their often competing
but by this time the distribution company had sold

To

FILM
rights are generally not licensed under such agreements
either. (Although the right to use the title of the motion
picture is typically granted-and is just as typically
changed for language and cultural reasons-and the
licensor customarily requires the licensee to retain
the licensor's logo or name in paid advertisements and
in the main titles of the motion picture in all media
exploited in the licensed territory). Since motion
pictures historically have not been protected under
trade secret principles, IMPLAs rarely make reference
to any licensing or reservation of trade secrets, inventions, or proprietary processes.
The discussion that follows provides a description of
the typical license terms and a more in-depth treatment
of three areas of primary importance to the agreement:
(1) release requirements; (2) licensed rights terms; and
(3) payment obligations. The agreement usually begins
with a short description of the particular motion picture
licensed, the title, and the key creative elements such as
its stars, director, writer, and
producer. It states the counlicensing agree
ment governs both the
try or territory to which the
'istributors
rights
over
the
motion
picture is licensed. The
producers andd

interests in the rights and revenue streams of motion
pictures internationally financed, institutions, talent
guilds, and important creative personnel (such as "A
list" stars and directors themselves) have had a major
impact on the special terms, conditions, and restrictions
that must be included in international motion picture
licensing agreements ("IMPLAs" or the "agreement").
These contracts, restrictions, customs, practices, and
traditions have resulted in the special and unique way
in which motion pictures are customarily licensed to
enter the international marketplace.
IMPLAs are typically entered into on a territory by
territory basis. For example, a motion picture producer
will separately license a motion picture in France,
Spain, Germany, the United Kingdom, and so on.
The territorial distributor in a particular territory will
sometimes license all exhibition rights in and to the
motion picture (i.e., theatrical, television, video, ships
at sea, airlines, and hotels, etc.). However, at other

times, different distributors
or exhibitors in a particular
territory will license rights
separately. For example, a
German television network
might license all German

L
TL

release ofthe film. Licensing bec omes more complicated

agreement will generally provide for an overall term of
a number of years from the

if the producer chooses to sell the film in the international
free television rights, another
marketplace.
German theatrical distribuavailability of certain delivery
tor might license all theatrical,
materials, actual delivery of
video, and ancillary rights, and a different German
the motion picture, or the execution of the agreement
ranging from a low of one to five years to as long as
pay television system might license all pay, cable, and
twenty-five years, or in some cases in perpetuity.
satellite television rights. Each of the licensees will
be given certain "windows" within which they will be
The agreement will generally specify which lanallowed to exhibit the licensed motion picture in its
guages are authorized under the license agreement
particular media. The license term will generally range
for the particular territory. For example, a license for
anywhere from a low of one to five years from availthe territory of France will generally specify that its
ability or delivery of the motion picture in a particular
authorized language is French. The license agreement
territory or media, to as high as twenty-five years from
will also specify whether the various media are to
availability or delivery and even as high as in perpetube licensed in dubbed versions or subtitled versions,
ity. License fees and payment terms are customarily
subject to the approval of the licensor for creative
negotiated vigorously. Some of the possible structures
purposes as well as for insuring that all talent agreeand payments will be discussed below.
ments have been complied with. It is also important to
Typically, because motion picture producers aggresnote that licensors will typically require that copyright
sively protect their copyrights, copyrights are not
ownership in all dubbed and subtitled versions of the
granted under IMPLAs. Instead distribution, exhibimotion picture be retained by the licensor, despite the
tion, public performance, and duplication rights under
fact that the licensee may have arranged for, paid for,
copyright are licensed to the territorial licensee for
and supervised the creation of any dubbed or subtitled
a limited term. Since motion pictures per se are not
versions of the motion picture.
patentable, no patent rights are licensed. Trademark
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0I. Release Requirements
The agreement will specify whether or not a theatrical
release is required, at what time the theatrical release
is required to take place (e.g., no later than six months
after delivery), as well as the minimum number of prints,
the maximum number of prints, the minimum advertising commitment in U.S. dollars and the maximum
advertising commitment in U.S. dollars. Additionally,
a date may be specified for the video release of the
motion picture, along with a holdback period which
would require that the video release be no earlier than,
say, three months after the initial theatrical release
of the motion picture and, perhaps, no later than six
months after the initial theatrical release.
The distributor will usually designate a time frame
for a release date months ahead of the scheduled
release.27 This gives ample time for the planning and
execution of the film's promotion (e.g., posters, movie
trailers, billboards, and magazine stories).2 8 It is at this
point that the distributor hammers out the details of the
advertising budget and decides on the proper release
pattern for the film.29 In general, there are three main
release patterns from which to choose.3" Additional
types of release patterns are essentially variations on
these three basic types. 3 ' The first pattern involves
media saturation leading up to a wide release in about
eighteen hundred theaters. 32 A distributor will almost
always decide on this method for big-budget films,
hoping to hit fast and big by scoring a large gross on
the opening weekend.3 3 However, the pitfalls of this
release pattern are palpable if the picture loses much
of its momentum the second weekend and quickly
fades out.34 Both Lara Croft: Tonib Raider and PearlHarbor
suffered this fate: the films' second weekend grosses
were less than half of their first weekend grosses.35
And neither film has been profitable so far.36 In the
cases of these two films, audience reactions to the
movies could not, it seems, sustain the hype created by
media saturation leading up to their releases. 37 Positive
audience reactions, by contrast, would have added fuel
to films' fast moving promotion machines.3 8 James
Cameron's Titanic opened on nearly three thousand
screens and grossed just under twenty-nine million
dollars in its first weekend, a good but not stellar opening (PearlHarborgrossed seventy-five million dollars its
opening weekend).3 9 Yet, because of overwhelmingly
positive word-of-mouth publicity, Titanic went on to
gross over one billion dollars worldwide.40 This is the
kind of boost for which a distributor is hoping."
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The second, and by no means less popular, release
pattern is called a platform release.4 2 The film opens
in only a few theaters in cities where word-of-mouth
will spread the fastest via audiences and reviewers (e.g.,
New York or Los Angeles).43 Then the distributor
will slowly move on to other cities, carefully widening
the release in accordance with the popularity of the
film. 44 The theatrical distribution of Rushmore is a good
example of a platform release pattern.45 Touchstone
released the film on two screens for a week in December
making it eligible for Oscar consideration and also
letting it garner good reviews. 4 6 The film was then
pulled and released again on February seventh on
nearly six hundred screens.47 The next week the
release was widened to about eight hundred screens.4 8
There was excellent but slow-moving word-of-mouth
surrounding the film and the distribution company
cultivated the positive buzz with a slow and steady
release pattern.4 9
The limited release, the third pattern, takes advantage of a film's popularity by starting small and then
immediately moving to a wide release. 50 The Blair Witch
Projectwas set in a limited release pattern by its distributor, Artisan. 5 ' Thanks to savvy marketing techniques,
like the use of the Internet to generate buzz, great
reviews, and positive audience word-of-mouth, the film
went on to a wide release and a gross north of the one
hundred million dollar mark.5 2 It should also be noted
that The Blair Witch Project was screened at the Sundance
film festival, where it received great reviews. This
is where, as it happened, the filmmakers and Artisan
struck a distribution deal.5 3 If the film had been set
in a wide release pattern, it would have had a dismal
earnings-per-theater average, because audiences across
America are generally not sensitive the type of buzz
Sundance generates. Instead, Artisan opened The Blair
Witch Project in a few theaters scattered around New
York and Los Angeles on July eighteenth and the film
had a mind-boggling earnings-per-theater average of
fifty-six thousand dollars (normally, one can expect
averages below two thousand dollars). 54 Artisan then
moved the film into a wider release pattern (about
eleven hundred screens) to take advantage of the film's
enormous popularity. 55 Had The Blair Witch Projectbeen
set on a wide release pattern at the start, audiences
outside of Los Angeles and New York would have been
presented a film that they had not heard of and had no
reason to see.
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III. Licensed Rights Terms
As discussed above, motion picture producers and
copyright owners customarily vigorously retain and
defend their copyrights in their motion pictures. As a
result, IMPLAs tend to license very few rights, other
than the rights to distribute, exhibit, publicly perform,
and duplicate the motion picture for a limited number
of years, and in some cases for a limited number of
exhibitions or performances in each licensed media and
subject to a number of strict approval rights, contractual
restrictions, and holdback provisions as described in
more detail below. The categories of rights most commonly licensed include cinematic rights, video rights,
pay television rights, free television rights, and ancillary rights. In some cases, IMPLAs may also include
provisions for the licensing of merchandising rights,
interactive/ new media rights, music soundtrack album
rights, and music publishing rights arising from the
licensed motion picture.
Negotiating licenses of rights in motion pictures
can prove a daunting task for filmmakers. There are
infinite variations on the form a licensing agreement
may take. Indeed, flexibility is a necessity because different films benefit from different types of distribution
deals. Nothing could be more ludicrous then opening
a foreign "art house" film in eighteen hundred theaters
nationwide. Even the distributors of Crouching Tiger
Hidden Dragon, one of the highest grossing foreign films

However, there are basic issues that need to be
resolved when entering into any licensing arrangement.
The first decision to be made by the filmmakers is the
choice of a distributor. Filmmakers have essentially
three .types of distributors to choose from: majors,
minis, and independents. Majors include studios such
as Paramount and MGM. 7 Films produced by a studio
will most likely be distributed by that studio. 8 If a
studio distributes an independently produced motion
picture, the film usually will have a large following
or have received awards from one of the top film
festivals.5 9 Minis include smaller studios and niche
distributors, who might only deal with direct-to-video
movies.60 Independent distributors can vary from small
distribution houses to producers trying to distribute
their own films. 6' These distributors might only release

a film in their immediate locale to see if it becomes
popular, or they might just sell their film through a
62
website on the Internet.
Next, the filmmakers must decide how to cut up
the rights to their film. 6' Basically, they can give the

distributor full or partial rights.64 If the filmmakers sell
all of the distribution rights in the film to one distribution company the the distributor, in most cases, agrees
to pay a large advance.6 5 In'addition, the distributor
will put more time and money into promoting the
66
film because the company has a large stake in it.
However, this type of deal is suboptimal from the filmmakers' perspective if the film does
unexpectedly well upon its initial
first pattern involves media saturation leading up to a widfe release inabout
release. 67 At that point, all types
hundred theaters. A distributor will almost alw'ays decide on this

of distribution rights do increase in

method for big-budget films, hopingto hit fast and big by scoring alarge gross on the opening

value, but the filmmakers do not

weekend. However, the pitfalls ofthis release pattern are palpable ifthe picture loses much

realize any of that gain if all of their
68

THEeighteen

ofits momentum the second weekend and quickly fades out.

ever, slowly fanned out the release after opening it in
New York and Los Angeles. This is largely due to
the fact that general audiences have not, in the past,
responded to foreign language films unless they gain
large followings first. By the same token, a blockbuster
such as Jurassic Park would not have benefited from
opening in only a dozen theaters after weeks of promotional buzz. These examples fail even to take into
account television, home video, and foreign distribution
rights. Complex and unique agreements are required
to navigate these perilous issues.

rights have already been sold off.
It should be noted, however, that the

filmmakers are only selling the distribution rights to the film; they are not selling the film
itself.69 The film's profits will be divided between the
filmmakers and the distribution company as provided
by their licensing agreement.70
Lastly, the filmmakers should pay special attention to
the order in which their film is distributed. 7' Audiences
will be less likely to pay to see a movie at the local
multiplex if it has already been released on video.72
Generally speaking, a distribution company will release
a film in the theaters first, then on home video, payper-view, cable, and, finally, on network television.

71

Of
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course, there are exceptions to this general distribution
pattern.7 4
In terms of general exploitation obligations and
restrictions, the agreement generally provides affirmative obligations on the part of the licensee with respect
to exploitation as follows. The first are holdback
periods, under which the licensee agrees not to exploit
or otherwise authorize the exploitation of any licensed
right before the end of a holdback period. Second,
the licensee must adhere to the licensor's decision on
the time and place of the first exploitation of each
licensed right. Third, the licensor is customarily given
certain approval rights regarding the exploitation of
each licensed right. For instance, the licensor has an
approval right concerning the material terms of each
license for the exploitation of the licensed rights. The
licensor also retains an approval right over the material
terms of sub-distribution or agency agreements.
The licensee is also customarily under a continuing
obligation to use diligence and skill in distributing and
exploiting the licensed rights in order to maximize
the gross receipts and minimize recoupable distribution costs. Furthermore, the licensee must use all of
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cal release. Ancillary rights-including airlines, ships
at sea, and hotel exploitation rights-might be licensed
for two years from the initial theatrical release.
A. Cinematic Rights
The licensor is generally given broad rights to approve
(on an ongoing basis) significant aspects of the exploitation of the cinematic rights throughout the territory.
These rights of approval cover decisions regarding,
inter alia, the initial theatrical release campaign, the
distribution policy of the licensee and its marketing
strategy, the total amount and the specific items of
the advertising and publicity budgets, and the release
pattern for the film. The licensee must also submit
its proposals on these items for the licensor's approval
in a timely fashion.
The licensee must undertake to place the motion
picture in general theatrical release throughout the
territory in no less than a number of cities and theaters
reasonably required by the licensor and no later than
the specified theatrical release date provided in the
agreement. Also, the deal terms will customarily specify
that the licensee will order and pay for no less than

its efforts to distribute and exploit
the motion picture consistent with
be more ludicrous then opening
the quality standards of first class
a foreign "art house" film in eighteen
distributors within the territory, and
hundred theaters nationwide. Even the distributors ofCrouching Tiger Hidden Dragon,
to maintain the motion picture in
continuous release throughout the
one ofthe highest grossing foreign films ever, slowly fanned out the release after opening
territory for a period consistent with
it in New York and Los Angeles.
reasonable business judgment.
The agreement must also provide
the minimum number of prints and no more than the
for a specific license period for particular rights that are
maximum number of prints.
licensed under it. Cinematic rights-including theatriThe licensee is also customarily required to comply
cal, non-theatrical, and public video exploitation-may
with the advertising and marketing campaigns approved
be licensed for six to twelve months from initial delivery
by the licensor and to spend no less than the minimum
of the motion picture or initial theatrical release of
advertising commitment and no more than the advertisthe motion picture. Video rights-including rental
ing budget reasonably approved by licensor. Additionhome video, sell-through home video, and commercial
ally, the licensee will be required to give the licensor
video-may be licensed for five years from initial
reasonable advance notice of all premieres of the motion
delivery, initial theatrical release, or initial video release.
picture in the territory.
Pay television rights may be licensed on a specific pay
In addition to the accounting requirements, with
television system for one to two years commencing one
respect to theatrical exploitation, the licensee may be
year after the initial theatrical release. Free televisions
required to provide weekly notices to the licensor,
rights-including terrestrial free television, cable free
furnishing all information available regarding the results
television, and satellite free television-may be licensed
of the release including exhibition terms, box-office
on a specific television station or network for three years
receipts received, and the expenses incurred both on
commencing two to three years after the initial theatria weekly and cumulative basis.

Gcould
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The licensee will customarily also be required to
comply with certain obligations regarding the motion
picture's theatrical exhibition. The licensee typically
will be unable to authorize the film's initial run to be
exhibited on a flat license, on a four-wall basis (i.e.,
where the licensee pays for the rental of the theater and
keeps all the revenue), or as part of a multiple feature
engagement. However, these types of arrangements
are permissible if their terms are pre-approved by the
licensor, including the proposed allocation of box office
receipts to the motion picture, as well as advertising
costs, license fees, and the film rental. If the motion
picture is required by law to be exhibited with another
motion picture or short subject, there are stringent
allocation requirements with respect to the box office
receipts which would apply to such an exhibition in
order to protect the gross receipts to be allocated to
the licensed motion picture. Any settlements with
the theater owner should be submitted to the licensor
for approval, and should be at rates no less than those
comparable to other motion pictures in the territory.
The licensee is customarily required to audit all exhibition engagements for the motion picture consistent with
the practices of first class distributors in the territory
and promptly supply the licensor with the results of
such audits. The licensee is also customarily required to
undertake all actions reasonably necessary to maximize
collections from the exhibitors as quickly as possible. If
the licensee also controls the theaters in which it wishes
to exhibit the motion picture, the licensee is required to
license the motion picture on an arm's length basis and
also provide the licensor with copies of all exhibition
agreements with the controlled theater.
B. Video Rights
IMPLAs will customarily provide for the licensee to
release the video no later than the specified video
release date provided in the deal terms. The agreement
will also typically provide that the licensee will only
exploit the video in the formats for which it is authorized, and will not authorize or advertise the availability
of videograms to the public until two months before
the end of any applicable video holdback period.
The licensee is also customarily obligated to use
diligent efforts and skill in the manufacture, distribution, and exploitation of the videograms of the motion
picture, and to meet quality standards comparable
to other motion picture videograms commercially

available through legitimate outlets in the territory.
Additionally, the licensee is customarily required to
make the video of the motion picture available through
its catalogue, and not allow videograms to leave normal
channels of distribution for a commercially unreasonable period of time.
The licensor is generally given the right of prior
approval for the advertising and marketing campaign for
the exploitation of video licensed rights. All proposed
advertising and artwork is submitted to the licensor for
approval before it is used, and, unless it is otherwise
specified, the licensor is given one month to object to
the artwork and advertising. The licensee is customarily
precluded from authorizing any advertising or any
other material to be included on the videogram without
the prior approval of the licensor.
Where there is an agreed minimum retail price in
the deal terms of the agreement, the licensee is not.
authorized to exploit the videogram at a consumer
price that is less than the minimum retail price. For
purposes of calculating the gross receipts and amounts
due to the licensor, the videograms will be deemed sold
at retail for not less than the contractually specified
minimum retail price.
Where there is a minimum number of free goods
set forth in the deal terms (e.g., free copies of the
video used as promotions, gifts, or free samples), the
licensee agrees not to exceed that amount. In the event
that the amount is exceeded, then all additional units
are deemed to be sold at not less than the minimum
wholesale price specified in the deal terms for purposes
of computing the gross receipts and amounts due to
the licensor.
During the last six months of the term, or the license
period for video rights, the licensee customarily agrees
not to manufacture an excessive number of video units
reasonably exceeding the assumed consumer demand.
During the three month period following the end of
the license period, the licensee will customarily have
the non-exclusive right to sell off its then-existing
inventory for home video exploitation only. At the
end of the three month period, the licensee will either
sell its remaining videograms and their packaging to
the licensor at cost or destroy them and provide the
licensor with a certificate of destruction.
Lastly, the licensee customarily agrees not to import
or authorize the importation of videograms into the
territory other than the delivery materials provided by
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the licensor. The licensee also agrees not to export or
authorize the export of videograms of the the motion
picture from the territory.
C. Television Rights
In exploiting television rights in a territory, the licensee
will customarily have the following release obligations.
The licensor will be notified in advance of the first pay

H OWEYE R
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Secondary broadcasts are the simultaneous, unaltered,
unabridged retransmission by a cable microwave or
television system for reception by the public of an
initial transmission by wire or over the air, including
by satellite, of a motion picture intended for reception
by the public. (To put this another way, when a cable
system transmits a motion picture simultaneously with
the broadcast of the motion picture on a free television
station, a secondary broadcast exists). In

certain territories compulsory licenses
thstype of deal is suboptimal

from the filmmakers' perspective

must be paid for such secondary broadcasts. In others, royalties are payable

if the film does unexpectedly well upon its initial release. At that poi nt, all types

laws. The licensor customarily reserves

or are required to be paid under local

of distribution rights do increase in value, but the filmmakers do not realize any of

all the rights to make, authorize, and

that gain if all of their rights have already been sold off

collect royalties -for a secondary broadcast in a motion picture in territories

television and free television broadcasts of the motion
picture in the territory. The motion picture will not
be broadcast on pay television or free television in
dubbed or subtitled versions except as authorized in
the deal terms of the agreement. The licensee will not
authorize the broadcast of more than the authorized
number of runs75 and-playdates76 set forth in the deal
terms and if there are no specific runs or playdates
authorized then the numbers will be reasonably preapproved by the licensor.
The licensee is generally required to provide notice
to the licensor of each person or entity responsible for
preparing a dubbed or subtitled version of the motion
picture, and the time and place of each telecast of the
motion picture since the previous notice to the licensor.
The licensee is customarily only authorized to insert
commercial announcements in the motion picture at
the points designated by the licensor. Additionally, the
licensee must require each broadcaster to broadcast all
credits, trademarks, logos, copyright notices, and other
symbols appearing on the motion picture as furnished
by the licensor.
The license period for each pay television or free
television licensed right will generally end on the earlier
of the conclusion of the last authorized run or playdate,
or the end of the license period specified in the deal
terms. A license period will not be extended because
the licensee failed to take all of the authorized runs or
playdates for any applicable license right.
Secondary broadcasts must also be negotiated.

where broadcasters may grant or withhold authorization for a secondary broadcast of their
primary broadcast. The licensee is required to notify
each broadcaster of the licensor's directions regarding
secondary broadcasts, including any prohibition against
secondary broadcasts until after a date designated by
the licensor.

IV. Payment Obligations
Two principal payment methods are customarily specified in IMPLAs. The first method is the wire transfer
method, where the licensee is required to pay various
installments of the guarantee or other payments due
the licensor by wire transfer of unencumbered funds
free of any transmission charges to a specified account.
The second is a letter of credit payable on presentation
to the licensor's bank.
In terms of payment obligations, the agreement
will generally have extensive and detailed provisions
regarding payment requirements. Many of these payment provisions are designed to give banks which have
loaned production financing secured by the minimum
guarantees some level of comfort that payments will be
made when they come due. These terms and conditions customarily include some or all of the following
discussed below.
Timely -payment, not surprisingly, is the central
requirement, and payment is only considered made
when the licensor has immediate and unencumbered
use of funds in the required currency, in the full amount
due. The licensee is generally required to use diligent
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efforts to promptly obtain all permits necessary to
make all payments to the licensor.
The minimum guarantee is generally a non-returnable but recoupable sum in accordance with the recumbent provisions of the agreement. The minimum guarantee is generally a minimum net sum payable to the
licensor and no taxes or charges of any sort may be
deducted from it unless otherwise agreed by the parties.
For example, if an agreement is made with a Japanese
licensee for a four hundred thousand dollar minimum
guarantee andJapan imposes a ten percent withholding
tax, it would be the Japanese licensee's responsibility
to pay the withholding tax so that the net amount
remitted to the licensor under the minimum guarantee
would be four hundred thousand dollars, not three
hundred and sixty thousand dollars.
The licensee is required to make all installment
payments when they are due. When an installment
is payable on events within the licensor' control (e.g.,
the start or end of principal photography), the licensor will be customarily required to give the licensee
timely notice of the event and the payment required.
When any installment is payable on events within the
licensee's control (e.g., theatrical or video release within
the licensed territory) the licensee will customarily be
required to give the licensor timely notice of the event,
along with all payments then due to the licensor.
Unless otherwise provided in the basic deal terms,
the agreement will generally have a provision which
limits the amounts of deductions from any payments
due the licensor as a result of any bank charges, conversion costs, sales, use, or VAT taxes, "Kontingents,"
quotas, or any other taxes, levies, or charges. The
agreement will generally prohibit the deduction of
remittance or withholding taxes from the minimum
guarantee, but any such taxes paid by the licensee are
usually allowed to be recouped as recoupable distribution costs after the licensee provides the licensor with
appropriate documentation.
If the licensee is required to pay any remittance
or withholding taxes on overage amounts due to the
licensor in addition to the minimum guarantee, then
the licensee will customarily provide the licensor with
all documentation indicating the licensee's payment
of the required amount on the licensor's behalf before
deducting such payment from any sums due to the
licensor. The agreement will also usually have a blocked
funds provision which provides that if a law in the

territory prohibits the remittance of any amounts due
to the licensor, then the licensee will immediately give
the licensor notice and will deposit the amounts in the
licensor's name for the licensor's free use in a depository
designated by the licensor in the territory without any
deduction for the costs of providing such service.
The agreement generally will provide for a late
payment charge in addition to any other rights and
remedies which the licensor may have for the failure
of the licensee to make a timely payment. The AFMA
Multiple Rights Licensing Agreement provides for
finance charges to accrue from the date the payment
was due until it is paid in full at the lesser of three
points over the three month LIBOR rate or the highest
applicable legal interest rate.
Finally, the agreement will generally require the
licensee to undertake all reasonable efforts to obtain
permits or clearances required to exploit the licensed
rights in the territory. The permits or clearances
required may include securing certificates for local dubbing, copyright registrations, quota permits, certificates
of origin, author certificates, and/or censorship clearances.

V. Conclusion
The international licensing of motion pictures can be
a daunting, and potentially devastating, process for
unwary filmmakers. Sadly, the horror story behind one
of the most frightening movies of all time is not unique.
As the production manager of The Texas Chainsaw Massacre put it, "[w]e made a deal with the devil, [sigh], and
I guess that, in a way, we got what we deserved. 77 But
this emphatically does not always have to be the case.
International licensing agreements, when skillfully
deployed, can ensure that filmmakers are compensated
for their efforts. This Article has spelled out only some
of the crucial issues that filmmakers and their counsel
need to consider when embarking down this path.
If only The Texas Chainsaw Massacre's filmmakers were
properly counseled on the issues addressed here, the
ending to their Hollywood story may well have been
much different. IfILf
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